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(c) (1) Any person who has been de-
nied access to records pursuant to this 
section may appeal the relevant deci-
sion not later than thirty days after 
the date of the notification of denial 
or, in the case of a partial denial, not 
later than thirty days after the date 
the releasable documents are actually 
furnished to the person making the re-
quest, whichever is later. The appeal 
shall be in writing addressed to the 
Agency’s FOIA Appeals Officer, who is: 

The Director, Office of Administrative Serv-
ices, Bureau for Management, Room 803, 
SA–2, Agency for International Develop-
ment, 21st and Virginia Ave., N.W., Wash-
ington, D.C., 20523–0217. 

(2) In order for the Agency to make a 
timely response to the appeal, both the 
text of the appeal and its envelope 
must be plainly marked ‘‘FOIA Ap-
peal’’. The appeal must contain a rea-
sonable description of the record 
sought and withheld, a copy of the ini-
tial decision to deny access and any 
other information that will enable the 
Appeals Officer to make the final deci-
sion. 

§ 212.37 Procedures for agency consid-
eration of appeals. 

(a) Upon receipt of the appeal by the 
Appeals Officer, a maximum of twenty 
working days will normally be taken to 
decide the appeal. In unusual cir-
cumstances, as defined in § 212.34, the 
twenty working days may be extended 
by ten working days or by the number 
of days not used in the original denial 
of the request. 

(b) If the appeal is granted, the per-
son making the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made 
available promptly thereafter upon re-
ceipt of appropriate fees as set forth in 
§ 212.35. If the appeal is denied in whole 
or part, the person making the request 
shall be immediately notified of the de-
cisions and of the provisions for judi-
cial review of the Agency’s denial of 
the request. 

(c) In the event a determination is 
not issued within the applicable time 
limit and the person making the re-
quest therefore chooses to sue the 
Agency, the Agency-level determina-
tion process shall nonetheless con-
tinue. 

(d) If an appeal not properly marked 
‘‘FOIA Appeal’’ on the text of the ap-
peal and/or envelope is thereby delayed 
in reaching the Appeals Officer, it will 
not be deemed received by the Appeals 
Officer until actually received by him/ 
her. In such event, the person making 
the appeal will be furnished notice of 
the effective date of receipt. 

§ 212.38 Predisclosure notification pro-
cedures for confidential commercial 
information. 

(a) In general. Confidential commer-
cial information provided to the Agen-
cy shall not be disclosed pursuant to a 
FOIA request except in accordance 
with this section. For purposes of this 
section, the following definitions 
apply: 

(1) Confidential commercial information 
means records provided to the Agency 
by a submitter that arguably contain 
material exempt from release under 
Exemption 4 of FOIA, 5 U.S.C. 552(b)(4), 
because disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the Agency. The 
term ‘‘submitter’’ includes, but is not 
limited to, corporations, state govern-
ments and foreign governments. 

(b) Notice to submitters. Whenever the 
Agency receives a FOIA request for 
confidential commercial information 
and, pursuant to paragraph (c) of this 
section, the submitter of such informa-
tion is entitled to receive notice of 
that request, then the Agency shall 
promptly notify the submitter that it 
has received the request, unless such a 
notice is not required pursuant to para-
graph (g) of this section. The notice 
shall be in writing and shall either de-
scribe the exact nature of the confiden-
tial commercial information requested 
or provide a copy of the records or por-
tion of the records containing the con-
fidential commercial information. The 
notice shall be addressed to the sub-
mitter and mailed, postage prepaid, 
first class mail, to the submitter’s last 
known address. Where notice is re-
quired to be given to a voluminous 
number of submitters, in lieu of such a 
mailing the notice may be posted or 
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published in a manner and place rea-
sonably calculated to provide notice to 
the submitters. 

(c) When notice is required; related mat-
ters. (1) For confidential commercial 
information submitted prior to Janu-
ary 1, 1988, the Agency shall provide a 
submitter with notice of its receipt of 
a FOIA request whenever: 

(i) The records are less than ten 
years old and the information has been 
designated by the submitter as con-
fidential commercial information; or 

(ii) The Agency has reason to believe 
that the disclosure of the information 
could reasonably be expected to cause 
substantial competitive harm to the 
submitter thereof. 

(2) For confidential commercial in-
formation submitted to the Agency on 
or after January 1, 1988, the Agency 
shall provide a submitter with notice 
of its receipt of a FOIA request when-
ever: 

(i) The submitter has designated the 
information as confidential commer-
cial information pursuant to the re-
quirements of this section; or 

(ii) The Agency has reason to believe 
that the disclosure of the information 
could reasonably be expected to cause 
substantial competitive harm to the 
submitter. 

(3) Notice of a request for confiden-
tial commercial information falling 
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of 
not more than ten years after the date 
of submission unless the submitter pro-
vides reasonable justification for a des-
ignation period of greater duration. 

(4) A submitter shall use good-faith 
efforts to designate by appropriate 
markings, either at the time a record 
is submitted to the Agency or within a 
reasonable period of time thereafter, 
those portions of the record which it 
deems to contain confidential commer-
cial information. The designation shall 
be accompanied by a certification 
made by the submitter, its agent or 
designee that to the best of the submit-
ter’s knowledge, information and be-
lief, the record does, in fact, contain 
confidential commercial information 
that theretofore has not been disclosed 
to the public. 

(5) Whenever the Agency provides no-
tice to the submitter in accordance 

with paragraph (c) of this section, the 
Agency shall at the same time provide 
written notice to the requester that it 
is affording the submitter a reasonable 
period of time within which to object 
to the disclosure, and that, therefore, 
the Agency may be required to enlarge 
the time within which it otherwise 
would respond to the request. 

(d) Opportunity to object to disclosure. 
To the extent permitted by law, the no-
tice required by paragraph (c) of this 
section shall afford a submitter a rea-
sonable period of time within which 
the submitter or its authorized rep-
resentative may provide the Agency 
with a written objection to the disclo-
sure of the confidential commercial in-
formation and demonstrate why the 
submitter believes that the records 
contain confidential commercial infor-
mation whose disclosure would, prob-
ably, cause substantial competitive in-
jury to the submitter. Except where a 
certification already has been made in 
conformance with the requirements of 
paragraph (c)(4) of this section, the ob-
jection shall be accompanied by certifi-
cation made by the submitter, its 
agent or designee, that to the best of 
the submitter’s knowledge, informa-
tion and belief, the record does, in fact, 
contain confidential commercial infor-
mation that theretofore has not been 
disclosed to the public. Information 
provided by a submitter pursuant to 
this paragraph may itself be subject to 
disclosure under the FOIA. 

(e) Notice of intent to disclose. (1) The 
Agency shall give careful consideration 
to objections made by a submitter pur-
suant to paragraph (d) of this section 
prior to making any administrative de-
termination of the issue. Whenever the 
Agency decides to disclose information 
despite the objection of a submitter, 
the Agency shall forward to the sub-
mitter a written notice which shall in-
clude: 

(i) A statement of the reasons for 
which a submitter’s disclosure objec-
tions were not sustained; and 

(ii) A description of the information 
to be disclosed. 

(2) To the extent permitted by law, 
the notice required to be given by para-
graph (e)(1) of this section shall be pro-
vided to the submitter a reasonable 
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number of days prior to the specific 
disclosure date. 

(3) Whenever the Agency provides no-
tice to the submitter in accordance 
with paragraphs (e) (1) and (2) of this 
section, the Agency shall at the same 
time notify the requester 

(i) That such a notice has been given 
and 

(ii) Of the proposed date for disclo-
sure. 

(f) Notice of lawsuit. When a requester 
brings suit seeking to compel the dis-
closure of information for which notice 
is required pursuant to paragraph (c) of 
this section, the Agency shall promptly 
notify the submitter that such suit has 
been filed. 

(g) Exceptions to notice requirements. 
The notice requirements of this section 
shall not apply if: 

(1) The Agency determines that the 
information should not be disclosed; 

(2) The information has been pub-
lished or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by an Agency rule that; 

(i) Was adopted pursuant to notice 
and public comment; 

(ii) Specifies narrow classes of 
records submitted to the Agency that 
are to be released under the FOIA; and 

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification, 
at the time the information is sub-
mitted or a reasonable time thereafter, 
that disclosure of the information 
could reasonably be expected to cause 
substantial competitive harm; 

(4) For purposes of paragraph (c) of 
this section, the information requested 
was not designated by the submitter as 
exempt from disclosure when the sub-
mitter had an opportunity to make 
such designation at the time of submis-
sion of the information or within a rea-
sonable time thereafter, unless; 

(i) The Agency has substantial reason 
to believe that disclosure of the infor-
mation would result in competitive 
harm; or 

(ii) The designation made by the sub-
mitter appears obviously frivolous; ex-
cept that, in such case, the Agency 
must provide the submitter with writ-
ten notice of any final administrative 
disclosure determination within a rea-

sonable number of days prior to the 
specified disclosure date. 

Subpart E—Exemptions From 
Disclosure 

§ 212.41 Exemptions from publication 
and disclosure requirements of sub-
parts B, C, and D. 

None of the provisions of subparts B, 
C, and D which provide for publication 
and disclosure of certain information 
and records shall be applicable to mat-
ters that are: 

(a) Specifically authorized under cri-
teria established by an Executive Order 
to be kept secret in the interest of na-
tional defense or foreign policy and are 
in fact properly classified pursuant to 
such Executive Order; 

(b) Related solely to the internal per-
sonnel rules and practices of the Agen-
cy; 

(c) Specifically exempted from dis-
closure by statute; 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged and confidential; 

(e) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(g) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(1) Would reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(2) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(3) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(4) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 

VerDate Aug<31>2005 08:19 May 11, 2006 Jkt 208074 PO 00000 Frm 00950 Fmt 8010 Sfmt 8010 Y:\SGML\208074.XXX 208074


